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It’s interesting to note that 99% of the effort related to winning a court case is in gathering 
the correct evidence to establish the facts so that the law applies those facts in your favour. 
Therefore it is clear that only 1% is arguing about the law!

The problem for trade contractors is that evidence is hard 
to find after the job is completed unless you routinely 
gather the evidence as part of your daily activities.

This is not difficult. In most cases you still do what you do 
but make some small changes so that you have evidence 
instead of a load of activity that gets you nowhere.

What do you have to prove?

All you have to prove is that:

1.  You performed the work to the standard specified in 
the contract;

2.  Variation claims have been dealt with pursuant to the 
contract;

3.  If you have not finished on time it is the builder that is 
responsible for the delays; and

4.  You have completed all of the paperwork to entitle you 
to payment including practical completion and final 
completion.

How do you prove it?

There are three ultimate items of evidence being:

1. The physical evidence of what is on site;

2.  Bits of paper that have gone backwards and forwards 
between the parties; and

3. Electronic evidence.

In order to provide some guidance about what will help I 
have discussed various items below.

The Contract

The best proof of the contract is the written contract 
signed by both parties. You should always make a copy 
of the signed contract before you send it back so that you 
can prove the contractual amendments that you made in 
the offer and acceptance process.

While verbal contracts are still enforceable, the difficulty 
is proving what was in the contract. A letter of intent is 
not a contract or a letter of acceptance and cannot be 
relied upon.

Text messages and emails
There are some occasions where emails or texts have 
been of some use but generally they have significant 
problems.

The first is that often they are not secured and disappear 
into the electronic nothingness.

The second is that the courts very readily find that the 
physical print out of the email or text is a forgery.

The best way to deal with this is to make sure that you 
use forms from an application that has independent 
proof of generation, for example the read receipt function 
on Outlook.

Diary notes
Diary notes used as evidence of your participation in a 
discussion have a mythical status when in reality they are 
worth nothing at all in most cases.

They are of no use for the purposes of proving a 
discussion between a subcontractor and a builder. 
The strongest proof that a discussion took place and 
the contents of that discussion is a form called a 
“confirmation of discussion” sent to the builder that the 
builder has not disputed in written form.

Where a diary note is useful is when used for recording 
status on site and other similar issues such as who is 
working where, on what, wet weather and where other 
trade contractors on site are working. Make sure it is 
created in a system that does not provide for alteration 
and amendment.

  

The only thing that counts  
is evidence




